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review of copyright law 

• Limited, statutory monopoly to encourage learning 

• Utilitarian, not a property right or natural right 

• Protects original creative expression 

• Exclusive rights make up the monopoly  

• reproduction  

• distribution  

• derivative works  

• public performance  

• public display 



exceptions to the monopoly  

 

• Statutory monopoly limited by: 

• user privileges like fair use, first sale, 

interlibrary loan, etc.  

• public domain (current term: life plus 70 years) 

• limits on what can be protected (facts, lists, 

processes, federal government documents, etc.) 

• idea v. expression dichotomy 

 

And more! But we don’t have time to talk about 

them!! 

 



section 108 – interlibrary loan 

• § 108 (d) a small portion, journal article can be requested for a user 
from one library (who holds the content) to another 
• Property of the user, for study or research 

• Display warning sign where requests are made 

• § 108 (e) copy of an entire work or a substantial portion of it if a copy 
cannot be found at a reasonable price 
• Property of the user, for study research 

• Display warning sign where requests are made 

• § 108 (f) Liability  
• follow the rules and you are not liable; user might be liable 

 
 

 

 

 

 



copyright warning sign 
• Language is determined by regulation (rulemaking was conducted) 

• §201.14   Warnings of copyright for use by certain libraries and archives. 

• https://www.copyright.gov/title37/201/37cfr201-14.html 

 

• Where orders are placed “display warning of copyright” 

• On the order form “order warning of copyright” – “This material may be protected by copyright” 

• Must be a certain font size, sign size  

 

Notice warning concerning copyright restrictions (on poster) 

“The copyright law of the United States (title 17, United States Code) governs the making of photocopies 

or other reproductions of copyrighted material.  

Under certain conditions specified in the law, libraries and archives are authorized to furnish a 

photocopy or other reproduction. One of these specific conditions is that the photocopy or reproduction 

is not to be “used for any purpose other than private study, scholarship, or research.” If a user makes a 

request for, or later uses, a photocopy or reproduction for purposes in excess of “fair use,” that user 

may be liable for copyright infringement.  

This institution reserves the right to refuse to accept a copying order if, in its judgment, fulfillment of 

the order would involve violation of copyright law.” 
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yes, put warnings at places where users can 
reproduce materials 

 

There is no specific language to use…so you can use language that 
makes sense!! 

 

“Materials in the library or found online may be protected by copyright. 
Further reproduction and distribution may be against the law.”  

“Don’t even think about copying entire works because we have 
cameras and are constantly watching you.”  

“Fair warning: Merit pay is based on how many alleged infringers I 
catch.” 

 



are you § 108 eligible? 

 

The following must be true: 

• Copying is made without any purpose direct or indirect commercial 

advantage 

• “the collections of the library or archives are (i) open to the public, 

or (ii) available not only to researchers affiliated with the library or 

archives or with the institution of which it is a part, but also to 

other persons doing research in a specialized field;” and 

• Citation or a legend that says work may be protected by copyright 

is included 



section 108 (g) – the big kahuna 
 

“The rights of reproduction and distribution under this section extend to the isolated and 
unrelated reproduction or distribution of a single copy or phonorecord of the same 
material on separate occasions, but do not extend to cases where the library or archives, or 
its employee— 

• (1) is aware or has substantial reason to believe that it is engaging in the related or 
concerted reproduction or distribution of multiple copies or phonorecords of the same 
material, whether made on one occasion or over a period of time, and whether intended 
for aggregate use by one or more individuals or for separate use by the individual 
members of a group; or 

• (2) engages in the systematic reproduction or distribution of single or multiple copies or 
phonorecords of material described in subsection (d): Provided, That nothing in this 
clause prevents a library or archives from participating in interlibrary arrangements that 
do not have, as their purpose or effect, that the library or archives receiving such copies 
or phonorecords for distribution does so in such aggregate quantities as to substitute for 
a subscription to or purchase of such work.” 

 



Where’s the CONTU in §108? 

   
 

nowhere 





CONTU published in 1978 

Commission on New Technological Uses of Copyrighted Works (CONTU) 
  Addressing  § 108 (g) (b) 
 
• Rule of five (last 5 years, 5 articles, in one journal, in one year) 
• With respect to any other material described in subsection 108(d), 

(including fiction and poetry), filled requests of a requesting entity within 
any calendar year for a total of six or more copies or phonorecords of or 
from any given work (including a collective work) during the entire period 
when such material shall be protected by copyright. (Addresses § 108 (g) 
(b) 

• Not the law, no force and effect of law 
• But a norm that probably should be followed  
 



how long must I retain the records?  

• Law does not say you have to retain records, but you 
probably should (CONTU requires) 

“everyone else is doing it, why aren’t you?” 

• Statute of limitations for copyright is three years 

• Three (rolling) calendar years 
• Fulfilled on May 1, 2015, discarded April 
     30, 2018 
Borrowing library only… 





CCG vs CCL? 
You Must Comply!! 

CCG request conforms with the 
CONTU guidelines 

Only for materials less than five 
years old  

 

 

 

CCL request conforms to the 
copyright law 

Anything over five years old  
• You have sought permission from 

the rights holder because you are 
about to fulfill request #6 in the 
last five years 

• You own the journal title  

• You believe your use is fair and 
does not require prior 
authorization 



fair use 

• Section 107, codified with the Copyright Act of 1976 

• Determined on a case by case basis 

• New emphasis on transformative uses 

• Four factors are evaluated: 

• Purpose of the use 

• Nature of the publication 

• Amount and substantiality 

• Effect on the market for the work 

Factors are on a continuum and are weighted depending on 

the situation (You must think and make a judgement call).  

Examples: Authors Guild v. HathiTrust  

Harper & Row v. Nation Enterprises 

  

 



Questions: 
If a library subscribes to a journal, but doesn’t keep all of the last five years of 

issues are they still limited to the rule of 5 in the CONTU guidelines? 

 
What if a library receives more than 5 requests for articles from a journal and 

the library begins a subscription to the magazine?  

 

What if a library has a subscription to the electronic version of a journal, but 

needs articles from the print version? Are they considered the same?  

 

How many articles can be obtained from one issue of a journal published in 

the last 5 years? This topic comes up a lot.  

 

What about a journal issue where all of the articles are on one subject? Issues 

of a journal usually can’t be borrowed and the patron wants to read all of the 

articles in the issue. 

 

What about a copy of a chapter from a book? Can this be obtained through 

ILL? Does it matter how long the chapter is? 



other questions? 

There is help available: 

Fair use checklist https://copyright.columbia.edu/basics/fair-

use/fair-use-checklist.html 

The Copyright Advisory Network 

www.librarycopyright.net  

 copyright tools 

 question and answer forum 

 super service! 

Or contact me crussell@alawash.org  
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